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INTRODUCTION

A start-up may be defined as a newly established business incorporated as a private limited company,
sole proprietorship firm, registered partnership firm or a limited liability partnership (hereinafter referred
to as “LLP”).
A start-up is engaged in developing new products or providing services through the use of innovation.
It is nothing but an idea that manifests into a commercial undertaking.

____________________________________________________________________________________________
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The Department of Industrial Policy and Promotion (hereinafter referred to as “DIPP”) defines a start-up
as an entity incorporated or registered in India comprising the following:
•

Not more than seven years have elapsed since the date of incorporation/registration of the

entity (in case of start-ups in biotechnology sector, the period will extend up to ten years from
date of incorporation/registration),
•

The start-up entity should be a private limited company, registered partnership firm or a limited
liability partnership firm;

•

Turnover of the entity does not exceed twenty five crore in the last five financial years,

____________________________________________________________________________________________
The entity should be working towards innovation, development or improvement of products or
processes or services or if it is a scalable business model with a high potential of employment
generation or wealth creation.
____________________________________________________________________________________________
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STRUCTURE OF A START-UP

Start-ups are majorly set up by the founders/ promoters based on the location in which they are based.
There are certain important factors which need to be taken into consideration for the structuring of a
start-up:
•

Location of business

The location of the business is a very important consideration for a start-up therefore start-up geared
towards local customers should ideally be close to the place where it intends to operate.
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•

Presence of founders

The other primary consideration is the presence of the management team since for a start-up to work
effectively a set of diligent and creative people is a mandate.
•

Ease of doing business

This essentially means the approval by the authorities or to seek licenses to do certain kind of
businesses, ease and efficiency of registering intellectual property and ability to procure the relevant
licenses is required to set up a business.
•

Pre Incorporation Agreements

There are a few particular pre-incorporation agreements that a start-up should enter into before
initiating the business. First and foremost is the Founder’s Agreement which is usually entered into by
the founders’ in order to determine various aspects of the business of the company.
•

Regulatory and tax considerations

Something that should also be kept in mind while starting the business is the compliance with the
regulations. Although initially tax may not act as a primary consideration for setting up a business but as
it grows and generates income it may want to restructure and efficiently plan its affairs.
The structure provides a different identity to a start-up as far as the laws and regulations are concerned,
which will be instrumental in determining the taxation policies governing it as well as the regulatory
environment.
____________________________________________________________________________________________
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TYPES OF AGREEMENTS FOR START UPS

There are various types of contracts or agreements which are required to be complied with at various
stages of start-ups. The following are mentioned below along with the details related to Dos and
DON’Ts of each specific agreement.
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STAGES

NEW BORN (0-6 months)

INFANCY (6-12 months)

BABY STEPS (12-18 months)

START-UP PHASE (18-24 months)

DOCUMENTS/AGREEMENTS

1.

Regulatory checklist

2.

Business plan template

3.

Founders’ agreement

4.

Shareholder Agreements

5.

Employee agreement

6.

Advisors’ agreement

7.

Accelerator agreement (any stage)

8.

Intellectual Property (IP) Assignment Agreement

9.

Customer agreement

10.

Seed investor agreement

•

Product roadmap

•

Product sales plan

•

Marketing plan

11.

Articles of Incorporation and others

12.

Bylaws

13.

Non-Disclosure Agreements

•

Institutional investor term sheet

•

Budget plans

•

Investor reports

•

Performance & benefits plan

14.

Preliminary Contracts with the Vendors, Suppliers, Bankers,
Principal Customers; Contract Management

____________________________________________________________________________________________
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A.

NEW BORN STAGE ( 0 – 6 MONTHS)
1.

Regulatory Checklist

Each type of entity is governed by separate laws, though there are certain common laws which are to be
complied with.
Other than the laws relating to the incorporation, tax laws, labour legislations, environmental laws,
securities laws, contract law, intellectual property laws, liability acts and public procurement laws; there
are various other laws required to be complied with.

Start-ups should also be aware of dispute settlement mechanism which includes litigation, arbitration,
mediation, conciliation and negotiation.
Certain start-ups which are incorporated between the 1st day of April, 2016 and the 1st day of April, 2019
(now extended by two more years to 1st day of April, 2021) are also eligible for tax benefits.
A certificate of an eligible business from the Inter-Ministerial Board of Certification of Department of
Industrial Policy and Promotion is a perquisite for availing the benefits.

The definition of “eligible business” under the Income Tax Act, 1961 has been now expanded to mean
a business carried out by an eligible start-up engaged in innovation, development or improvement of
products or processes or services or a scalable business model with a high potential of employment
generation or wealth creation.
To ease the labour law compliances, the Ministry of Labour & Employment has allowed the start-ups to

self-certify compliance under various Labour Laws and has increased the tenure of compliance of selfcertification under the Labour laws from 3 to 5 years. Also certain type of Start-ups will not require
certain environment clearances as per the prevailing Environmental Laws of the land.
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Under the Start-ups Intellectual Property Protection, reduced patent fees (rebate up to 80% of the
regular fees) for the patent applicants will certainly boost innovation. New amended Trademark Rules
provide 50% rebate in trademarks filing fee to start ups.
For fast tracking the Insolvency Resolution Process, the Ministry of Corporate Affairs has notified
Sections 55 to 58 of the I&B Code, 2016, and the fast track process includes a Start-up (other than the
partnership firm) as per the government policy.
To encourage investments in start-ups by Foreign Venture Capital Investors (FVCI), the regulatory
provisions have been accordingly amended. A FVCI may contribute up to 100% of the capital of an
Indian company engaged in any activity mentioned in Schedule 6 of Notification No. FEMA 20/2000,
including start-ups irrespective of the sector in which it is engaged, under the automatic route. Start-ups
can issue equity or equity-linked instruments or debt instruments to FVCI against receipt of foreign
remittance, as per the FEMA Regulation.
Those Indian start-ups having an overseas subsidiary can open a foreign currency account with a bank
outside India for the purpose of crediting to the account the foreign exchange earnings out of

exports/sales made by the said start-up or its overseas subsidiary. The balances which represent exports
from India shall be repatriated to India within a period prescribed for realisation of exports, in Foreign
Exchange Management (Export of Goods and Services) Regulations, 2015.

The Reserve Bank of India (RBI) has also allowed the Indian Start-ups to raise funds through ‘Convertible
Note’ which means an instrument issued by a start-up company evidencing receipt of money initially as

debt, which is repayable at the option of the holder, or which is convertible into equity shares of the
start-up company, within a period not exceeding five years from the date of issue on the occurrence of
certain specified events as per the other terms and conditions agreed to.
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A person resident outside India can purchase these convertible notes issued by an Indian start-up
company for an amount of ₹25 lakh or more in a single tranche. But a start-up engaged in a sector
where investment by a person resident outside India requires government approval can issue
convertible notes to a person resident outside India only with such approval. Again issue of equity
shares against such convertible notes has to be in compliance with the entry route, sectorial caps and
pricing guidelines.
____________________________________________________________________________________________
2.

Business Plan Template

Entrepreneurs starting a new business and business owners managing an existing business require a
well-defined business plan to efficiently manage the business. Business plans are dynamic documents

which change over time as the business and the surrounding operating environment evolves. Hence, it
is important to regularly update the business plan and keep it current.
a)

Drafting Business Plan

A well-drafted business plan would address various aspects pertaining to the business. In case the
business plan is to be submitted to the bank or private equity firms, it is better to have the business plan
prepared by an experienced financial professional.
It is suggested to segregate the business plan into various segments centred on different themes. Then
each area surrounding the theme can be addressed in that segment. Drafting a business plan with this
structure would ensure that the business plan has a well-structured format and good flow of thoughts.
Some of the major areas that could be addressed in the business plan are explained below:
i.

Business Plan – Team or Promoter Information
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The following area talks about information related to the team and described below are some of the
potential questions/areas that must be answered in the promoter overview section:
•

Description of founders and/or main team members;

•

Description of the team size;

•

Details about the senior level executives and their work experience; and

•

Their contribution for value addition to the team.
ii.

Business Plan – Business Overview

The following segment talks about the mission and vision of the business and some of the potential
questions/areas that must be answered in the business overview section are:
•

When was the business started or when will it be starting;

•

Mission of the company;

•

Vision of the company;

•

Products or services offered by the business; and

•

Awards or certifications received by the business.
iii.

Business Plan – Problem Overview

This section talks about any specific problem which the business plan is focuses to address and some of
the potential questions / areas that must be answered in the problem overview section are:
•

Any problem or the grey area that the business needs to address;

•

The current problems faced by the customer segment; and

•

How the business addresses the problems presently existing.
iv.

Business Plan – Solution Overview
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This section focuses on the solution/business model provided as a recourse to the problem addressed
and some of the potential questions/areas that must be answered in the solution overview section are:
•

Strategies adopted by the business to solve those problems;

•

Reason why should customers choose the particular solution;

•

Depiction of the customer problems so far addressed by the company;

•

How enticing is the value proposition of business from a customer’s perspective?

•

Can the business solution be scaled?
v.

Business Plan – Market Overview

The following discusses about the market overview where the business will function and following are
some of the potential questions/areas that must be answered in the market overview section:
•

Is the business model B2B or B2C or some other type;

•

Size of the market that business is addressing to;

•

Maximum revenue potential of the business; and

•

Markets growth potential.
vi.

Business Plan – Competition Overview

The following section focuses on other competitors of the business and plan to compete against the
existing ones. Here are some of the questions that must be answered in the competition overview

section:
•

Who are the competitors;

•

How is the business different from that of the competitors;

•

Major threats from the competitors;

•

Strategies to address threats from the competitors; and
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Competitive edge of the business.

•

vii.

Business Plan – Financial Overview

The section focuses on present and projected financial performance and following are some of the
areas that must be considered in the financial overview section:
•

Actual financial performance, if any;

•

Projected financial performance for a minimum period of three years;

•

Detailed assumptions based on which the financial performance has been calculated;

•

Amount of funds to be raised;

•

Investment of additional capital;

•

Time required by the business to reach the break-even;

•

Details about the shareholding of the company; and

•

Key financial ratios like Current Ratio, Debt to Equity, Profitability, Return on Investment, etc.
viii.

Business Plan – Milestones Overview

The section should describe about the long-term and short-term goals that a business plans to achieve
and has achieved in the past. Following are some of the areas that must be answered in the

milestones overview section:
•

Key milestones achieved by the business in the past;

•

Key milestones which business thrives to achieve in the next 2 years; and

•

Product roadmap of the business.

____________________________________________________________________________________________
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3.

Founders’ Agreement

A founders’ agreement (“FA”) is a contract that the founders of the company enter into at the early
stages or preferably prior to the incorporation of the company. This agreement decides each founder’s
contribution as well as ownership.

It out rightly sets the expectations and guidelines before a company is incorporated in order to abstain
from any kind of miscommunication between the founders. FA must clearly include the founders’ name,

type of start-up, address of the company and other pre-requisites. It should outline a basic
communication and conflict-resolution clause that can help prevent disputes.

There are certain peculiar clauses which should be mentioned in the FA to avoid any discrepancy at a
later stage.
a)

Details of Business

The clause must contain primary and specific information related to business like definition and
interpretation of business, capital raised or to be raised by the founders and investors.
b)

Ownership Structure

The clause should clearly mention the percentage of the shares owned by each founder in the business.
c)

Transfer of Ownership

This clause may restrict or enable a founder to transfer his/her ownership in the business to a thirdparty. Some FAs may require a co-founder to transfer ownership only to another co-founder. Further,
lock-in periods may restrict one to transfer share for a given duration.
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d)

Vesting Provisions

Vesting prevents the founder from owning his/her stake in the company right from its inception. The
standard vesting period operates as after 4 years founder will be paid interest for his entire stake.
Before the vesting period is over, the founder will be paid interest on the stake owned by him at that
point in time.
Further the cliff provisions may be incorporated wherein the founder is supposed to accrue the interest
of his owned stakes and will not be getting any such interest paid until the completion of the cliff period
as provided in the FA.
e)

Removal or Exit Clauses

The said clauses enlist the grounds on which a founder can be removed. Moreover, the process
adopted for the exit of founders may also be provided along with.
The primary objective to incorporate clauses is to ensure that the founders exit the company without
any legal hassle.
These clauses may also contain non-compete clauses which restrains the exiting person from carrying
on a similar business in a given locality.
f)

Non-Disclosure Agreement/Confidentiality Agreement

Non-Disclosure and Confidentiality clauses are important in order to protect the essence of any
business as it imposes a legal liability on the individuals who participate in the broadcasting of
confidential and sensitive information of the business.
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g)

Roles and Responsibilities

The FA must also clearly identify the roles/ responsibilities and designations of all the founders
pertaining to the day-to-day tasks. Such an agreement inhibits foreseeable disputes and ensures quality
working of the business.
h)

Sale of Company

In case of sale of business to a third-party on a future date, a clause should be incorporated mandating
the authorization of sale by the founders or any authorized persons on their behalf.
i)

Dispute Resolution Clause

The FA may further consist of a clause related Dispute Resolution with a provision to make choice of
dispute resolution mechanism that needs to be adopted.

In case of an arbitration clause; details as to the seat, language and bench of the Arbitrators must be
enlisted so to avoid any challenge to such procedure in future. In case where arbitration is not-opted
for, the clause may provide exclusive jurisdiction to a particular Court.
j)

Miscellaneous Clause

Other clauses related to remuneration of the Founders and co-founders, entry of new members, etc.
may also be incorporated.
____________________________________________________________________________________________
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4.

Shareholders’ Agreement

When the start-up reaches at a stage where fund raising through private investments is looked upto,
founders should determines the rights of shareholders and time to exercise such rights by entering into
a Shareholders’ Agreement.
The said rights can include right to transfer shares, right of first refusal, redemption upon death or
disability, etc.
It is imperative that the founders document the sale of shares so as to shun the financial penalties under
the applicable law of the land. In order to curb disputes and litigation an expert legal advice should be
resorted to and accordingly Shareholder’s Agreement can be drafted by your legal expert.
____________________________________________________________________________________________
5.

Employment Agreement

Once the business commences, the founders should focus on exhaustive and clear employment
agreements and offer letters for recruitment of new personnel. These legal documents are a key to
ensure employees understand the nature of business and their work expectations.

____________________________________________________________________________________________
6.

Advisors’ Agreement

In order to seek guidance over certain aspects of business before proceeding, it is advisable to seek
advice of experts for guiding the founders in the business.
An Advisor Agreement defines the start-up business and the advisor relationship.

____________________________________________________________________________________________

18

Legal intelligence Series, 2020

7.

Accelerator Agreement

Start-up accelerators and incubators are kind of organisations which tend to focus on providing startups with mentorship, advice and resources to help the business grow. Start-up accelerators and

incubators can involve with the business at all stages of a start up’s development i.e. starting from the
idea stage to revenue-generating stage.
However, most accelerators and incubators tend to focus on relatively early stage start-ups, as this is
when the companies can achieve the most from the advice bestowed upon.
____________________________________________________________________________________________
B.

INFANCY STAGE (6 – 12 MONTHS)
8.

Intellectual Property (IP) Assignment Agreement

IP Assignment Agreement focuses on the rights involved related to IP in a business and describes the
transfer process of rights and ownership of IP created by an individual to a company.

The founder should have well documented ownership of all the IP assets in order to abstain from any
ownership disputes and costly claims filed by patent trolls and companies trying to copy the business

model. During the formation of a new company, a best practice is to assign all relevant intellectual
property to the company.
Primarily there are two types of IP assignment agreements, as follows:
a)

Technology Assignment Agreements –

Before the formation of the company, IP rights are assigned and at times developers may in certain

instances retain individual IP ownership rights or may sell their IP rights in exchange for equity or cash.
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b)

Invention Assignment Agreements –

IP ownership of any relevant work or a product created by employees, the company is entitled for such
IP rights after the formation of the company.
This Agreement is typically entered into by the founders of the business and the employees and in such
a situation the company will own all the IP rights.
____________________________________________________________________________________________
9.

Customer/Service agreement

It is an agreement wherein one party agrees to provide services to the other party in lieu of
consideration to be paid to the service provider. Entering into a service agreement entails legal
protection to the parties to the contract.
In other words, a service agreement may also be referred to as a general service contract, a consulting
services agreement, etc.
There are various types of service agreements, a few of which are enumerated herein below:

i.

General service agreement

ii.

Consultant service agreement

iii.

Artist service agreement

iv.

Child care service agreement

____________________________________________________________________________________________
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10.

Seed Investor Agreement (SIA)

It refers to a document that clearly specifies the terms and conditions of a specific investment. It is often
a non-binding document however, certain clauses like confidentiality or exclusivity acts as binding and
obligatory in nature.
In situations where start-ups are approached by seed investors, the agreement can be drafted and
prepared by either of the parties. All such agreements shall consist of some key clauses as follows:
a)

Structure of the investment;

b)

Defining the economic terms; and

c)

Defining the seed investor's.

____________________________________________________________________________________________
C.

BABY STEPS ( 12 – 18 MONTHS)
11.

Articles of Incorporation

Implementation of an appropriate business structure is of utmost importance and not doing this is a
common mistake made by start-up founders. While every option has its own positives and negatives, for
the most part, start-ups with multiple shareholders should form a corporation. Businesses that want
fewer tax obligations and looks forward to avoid heavier fees during early growth should explore the
option of forming a LLC. In the entity-creation phase, most Venture Capitalists and public funds require
the creation of a public limited company.
Therefore, it is imperative that the founders understand the minute intricacies and nuances of holding
companies, regional operating firms, overseas registration, etc.
____________________________________________________________________________________________
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12.

Bylaws

In order to ensure the efficient and smooth functioning of a start-up, founders should formulate strong
bylaws for the working and the management of the business.
Bylaws should establish and govern the internal functioning and management of the company as to
settlement of disputes, selection of leaders, determination of the rights and powers of shareholders,
etc.
Additionally, bylaws should also incorporate and stipulate about voting thresholds for approvals like
electing new board members or entering into debt.
____________________________________________________________________________________________
13.

Non-Disclosure Agreements

NDA safeguards the interests of the business and its employees’ ideas and intellectual property. A NDA
should strictly stipulate and specify the following:
•

Interpretation and meaning of ‘confidential information’;

•

Protection of such confidential information;

•

Ownership of confidential information;

•

Situations wherein the confidential information may be disclosed; and

•

Duration for which the confidentiality will be maintained.

Essentially, it is not mandatory to get an NDA printed on a stamp paper but can be printed on a
letterhead of the company and signed by the parties on both sides of each page of the document.
____________________________________________________________________________________________
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D.

START UP PHASE (18 – 24 MONTHS)
14.

Preliminary Contracts with the Vendors, Suppliers, Bankers, Principal Customers; Contract
Management

Preliminary or Pre-Incorporation Contracts

The contracts entered into on behalf of the company prior to its incorporation are termed as Preliminary
Contract or pre-incorporation Contract.
These contracts may relate either to the property which the promoter wants to purchase for the
Company or the technical knowledge which is essential for the success of the company. Such preincorporation contracts cannot bind the company until it is incorporated.

Further, pre-incorporation contracts between the promoters of the company and third-parties can be
binding on the company provided the company ratifies such contract and communicates the same to
the third party as provided under Sections 15(h) and 19(e) of the Specific Relief Act, 1963.
____________________________________________________________________________________________
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INCORPORATING AN LLP IN INDIA

LLP is a beneficial business introduced in the year 2008 by the Limited Liability Partnership Act, 2008. It
provides limited liability to its partners and allows its members the flexibility of organizing their internal
structure as a partnership based on an agreement. At the same time, LLP has a separate legal identity
like a corporation consisting of partners and designated partners.
____________________________________________________________________________________________
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LLP in India can be formed by following the below mentioned steps:
Step 1- The designated partners will have to apply for a designated partner identification number which

is also known as DPIN.
Step 2- This step requires for procuring a digital signature for making filings with the Ministry of

Corporate Affairs (MCA). All filings made by or on behalf of LLPs are required to be filed using these
digital signatures.
Step 3- After obtaining the DPIN and the relevant digital signatures the designated partners and the

name of the LLP for which application is sought to be made has to be registered with the regulator. If
the name is approved by the regulator then the relevant documents for incorporation and subscriber’s
statement needs to be filed with the regulator.
Step 4- After the incorporation is complete, a LLP agreement is required to be filed within 30 days of

the incorporation of the LLP. Also, the agreement can be amended consequently with the mutual
agreement with the partners and the designated partners.
Also, a partnership firm, a private limited company and an unlisted public company can be converted in
to a LLP as provided in the Limited Liability Partnership Act, 2008. And as a consequence, all assets,
interests, rights, privileges, liabilities and obligations of the firm or the company may be transferred to
the resulting LLP.
____________________________________________________________________________________________
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INCORPORATION OF A COMPANY IN INDIA

Any start-up intending to start its operations in India had the option of incorporating either a company
or a partnership. The company can be incorporated either as a private company or a public company or
a one person company (hereinafter referred to as “OPC”) depending on the type of investment sought
and nature and size of its operations.
____________________________________________________________________________________________
The Companies Act, 2013 is the governing law for the incorporation of the company.
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1.

Types of companies

Under the Act, different types of companies can be incorporated. A company may either be a private
company, a one person company or a public company. Such a company may be a limited or not limited
by shares. The Act defines limited company as a company limited by shares or limited by guarantee.
A private company can be formed with a minimum of two persons as shareholders and a minimum of
two directors, at least with one director being a resident who has stayed in India for not less than 182
days in the previous calendar year.
One person company can be formed by a natural person who is an Indian citizen and a resident of India.

However, it shall be required to convert itself into public or private company, in case if it’s paid up share
capital increases beyond INR 5 million or its average annual turnover exceeds INR 20 million.
Public companies can be formed with a minimum of seven persons as shareholders and a minimum of

three directors, at least one whom is a resident director who has stayed in India for not less than 182
days in the previous calendar year.
____________________________________________________________________________________________
2.

Process of Incorporation

After the launch of the Start-up India mobile portal and Start-up India website, an entity can also
directly be incorporated through the Start-up India portal and then register itself as a Start-up.
However, most founders prefer to go through the traditional incorporation process which is as follows:
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a.

Obtaining a PAN, DIN and DIS –

No person can be appointed as a Director without Directors Identification Number (DIN). Since all
forms are now required to be filed electronically Digital Signature (DSC) preferably with PAN encryption
has become a mandate.
Also a Permanent Account Number (PAN) is also required or initiating the incorporation process.
b.

Approval of the name –

The RoC should be provided with one preferred name and five alternate names which should not be
similar to the names of any existing companies.
A no-objection certificate (NOC) must be obtained in the event that the word is not an invented word.
Further, the proposed name must not violate the provisions of the Emblems and Names (Prevention of
Improper Use) Act, 1950.
c.

Filing of Charter documents of a company –

There are certain documents which form the charter of the company and these documents include
namely; Memorandum of Association which provides the name of the company, state in which the
registered office is to be situated in objects to be pursued by the company on its incorporation and
objects incidental or ancillary to the attainment of the main objects, liability of the members and
authorized capital of the company.
Next is the Articles of Association which comprises of rules, regulations and bye-laws for the
management of the company. The Ministry of Corporate Affairs (MCA) has introduced a major reform
easing incorporation of an entity which was effective from May 1, 2015 under which the incorporation of
a new company now requires only one e-form to be filed as against five e-forms.
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This process is known as Integrated Incorporation Procedure and is an additional procedure apart from
regular procedure of incorporation.
After the incorporation of the company a proof is required to this effect and this document is provided
by the Registrar of Companies (hereinafter referred to as “RoC”) and is known as Certificate of
Incorporation within a period of 60 days of receiving this certificate, the company should be capitalized
and the corresponding share certificates be issued.
____________________________________________________________________________________________
3.

Steps to be taken after incorporation

Certain procedural measures are required to be followed once the company has been incorporated and
these steps include:
a.

Obtaining Permanent Account Number –

As per section 139A of the Income tax Act, 1961; every company which is carrying on any business or
profession and whose total sales, turnover or gross receipts are or is likely to exceed INR 500,000 in any
financial year needs to apply for a Permanent Account Number.
b.

Opening of Bank Account –

Every company which to carry on business is required to open a current account with a Bank to manage
its regular day to day business transactions.
c.

Board Meeting –

A formal meeting of the board of directors of an organization must be held usually at definite intervals
to consider policy issues and major problems. Presided over by a chairperson (chairman or chairwoman)
of the organization or his or her appointee, it must meet the quorum requirements.
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The deliberations of the meeting must be recorded in the minutes’ book and this whole procedure
should be in compliance with the Companies Act, 2013.
d.

Annual General Meeting –

An annual general meeting (AGM) is a meeting of the directors and shareholders of every incorporated
entity. Generally, not more than 15 months are allowed to lapse between two AGMs, and 21 day’s prior
written notice of its date is required to be provided to the shareholders.
The objective of AGM is to comply with certain requirements, such as the presentation and approval of
the audited accounts, election of directors, appointment of auditors for the new accounting term and
other actions that require shareholder approval.
e.

Appointment of Auditors –

The Board must also appoint its first auditor within 30 days from the date of its incorporation who shall
hold the office till the conclusion of first AGM, failing which the shareholders can appoint the first
auditor, within 90 days of the incorporation.
f.

TDS compliances for Start-up –

TDS means the tax deducted at source. As per the provisions of the Income Tax Act in India, filing TDS
returns is obligatory. Additionally, the assessee who has deducted the tax at the source must file the
returns quarterly by producing TDS along with details such as PAN, TAN, payment type, deduction
amount, etc.
g.

Essential GST Compliances for Start-up –

All the taxpayers registered under Goods and Services Tax laws have to file monthly and quarterly GST
returns except below-described categories:
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•

Composition dealer;

•

Input Service Distributor (ISD);

•

Exporters exempted from tax;

•

Small taxpayers whose turnover is up to Rs. 5 crores in the last financial year;

•

Non-Resident Registered person (NRI);

•

The person responsible for deducting or collecting tax under CGST Act.

____________________________________________________________________________________________
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BASIC DOCUMENTATION

After the incorporation process is complete, certain documents are required in order to ensure that
business can be carried on with third parties and for the same the primary document which is required
by a startup to perform preliminary discussions with third party vendors, contractors etc. considering
that appropriate protection is provided to the startup and its ideas, is the Confidentiality & NonDisclosure Agreement.

A Non-disclosure Agreement (NDA) is an agreement of providing access to confidential information by
one party to the other about its proprietary knowledge, trade secrets and confidential information and
the party who is entrusted with the confidential information agrees not to share this information with
anyone else for the stipulated period of time.
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Apart from these certain other documents/agreements are required relating to the recruitment of
employees like:
1.

Offer Letter/ Employment Agreements

It is one of the most important agreements as it outlines the terms and conditions of employment
including probationary period, remuneration and other documents required to be produced at the time
of joining. Although there is no prescribed format for an employment contract, some of the important
clauses in such contracts include:
a.

Term of employment and termination of employment (including as a result of misconduct);

b.

Compensation structure, remuneration and bonuses;

c.

Duties and responsibilities of the employee;

d.

Confidentiality and non-disclosure;

e.

Intellectual property and assignment;

f.

Negative Covenants, i.e., Non-compete and non-solicitation obligations; and

g.

Dispute resolution.

____________________________________________________________________________________________
2.

Non-Competition & Non-Solicitation Agreements

A non-solicit clause is primarily a restraint put on the employees from directly/indirectly soliciting or
enticing an employee, customer or client to terminate his contract or relationship with the company or
to accept any contract or other arrangement with any other person or organization.
In determining the enforceability of a non-solicit clause, the Courts have generally taken the view that
such clauses shall be enforceable, unless it appears on the face of it to be unconscionable, i.e.
excessively harsh. Employers may choose to enter into non-competition and non-solicitation
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agreements with their employees. Alternately, these obligations may be included in the employment
agreement.
____________________________________________________________________________________________
3.

Intellectual Property Assignment Agreement

There are several intellectual property (IP) assets which need protection and for the same a
confidentiality and invention assignment agreement is typically entered into between an employee and
the employer which, amongst other things, covers the following:
a.

Scope and extent of IP sought to be covered;

b.

Definition of IP included, including defining proprietary information being provided to the
employee;

c.

Covenant stating that all IP developed by the employee during the course of the
employment should be adequately disclosed to the employer and the rights shall vest with
the employer;

d.

Waiver of any rights to claim rights i.e. whether economic or moral rights, if any, over the
IP so developed; and

e.

Assignment of any IP developed by the employee during the course of employment.

____________________________________________________________________________________________
4.

HR Policy

It is suggested that all employers should clearly set out the various policies and procedures applicable
to employees and circulate such policies to the employees. Recently, it has been mandated that specific
anti-sexual harassment policy be drafted in accordance with the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act, 2013.
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Some general provisions which are to be put in the HR policy includes, employee benefits; leave
policies including paid leave, casual leave, sick leave, maternity leave etc.; compensation policies; code
of conduct and behavior policies; anti-discrimination and sexual harassment policies; immigration law
policies; complaint procedures and resolution of internal disputes; anti-drugs, smoking and alcohol
policy; accident and emergency policies; travel and expense policy etc. Suitable Work from Home and
Social Media Policies should also be put in place since with the changing times, it is important to cover
all the bases of the changing working styles as well.

____________________________________________________________________________________________
5.

Employee Stock Option Plans

Employee stock option plans (hereinafter referred as “ESOPs”) are designed to give an employee stock
in the employer company. In order to recruit and retain top performers, the company may use ESOPs as
incentives to its potential employees by offering stock options to them.
An ESOP is a right but not an obligation of an employee to apply for the shares in the company in
future at a pre- determined price.
____________________________________________________________________________________________
6.

Other Agreements

The startup in order to conduct its activities will have to deal with various other players in the market,
which completes the requirement as to raw material, advertisement or selling of the product. In order to
deal with them, the startup has to enter into certain agreements with them specifying the standard
which has to be met by both, i.e. the startup and the other party in order to carry out the business
transaction smoothly.
These would include:
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a.

Software License Agreement since there are licenses which are required to use software

necessary in the conduct of business.
b.

Assignment Agreement these are often tailored to ensure that the intellectual property

created is retained by the hiring party rather than the creator of such intellectual property.
c.

Equipment/ Technology Lease permits a party that leases equipment or technology to use

the leased equipment or technology for a limited period of time.
d.

Online Agreements protect a company from misuse of its web-based resources. They

often take the form of a click wrap agreement.
e.

Outsourcing Agreements often involve one master services agreement entered into with

the client followed by statements of work specifying the scope of work and the
consideration for that task. However, a company needs to ensure that outsourcing
activities in India do not create a permanent establishment in India for tax purposes.
f.

Insurance Agreements are essential since most companies enter into numerous insurance

policies, including group health insurance policies, fire insurance policies, key man
insurance policies and many others.
g.

Contractor Agreements are used because a company may use contractors to perform

various ancillary functions. These may include construction and architecture, design,
housekeeping, security and transport amongst others. It may also include more important
functions such as human resource management, temporary staffing and public relations.
____________________________________________________________________________________________
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INVESTMENT REQUIREMENT FROM ANGEL INVESTORS

Generally most start-ups after the incorporation look for angel investments and for the same there are
specific considerations that should be kept in mind when approaching an angel investor.
1.

Information Memorandum or the Business Plan

When approaching an angel investor it is important to have a specific document setting out clearly the
revenue model, proposed business idea, areas and solutions that intends to address and an analysis of
the sector in which business expects to operate.
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____________________________________________________________________________________________
2.

Copy of charter documents and any existing founders agreement

All charter documents relating to the start-up, the share capital and any other agreement governing the
behaviour of the founders should ideally be provided to the angel investors at the earliest.
Since the Co-founders’ agreement serves as an important document for the investors to understand the
inter se roles and responsibilities of the founders, it indicates the governance model of the start-up and
plays a vital role in creating an impression on the investors.
____________________________________________________________________________________________
3.

Term sheet to be drafted

A term sheet that provides a clear outline of the investment sought, the stakes offered and the
investment rights should be made available to the angel investors.
____________________________________________________________________________________________
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EMPLOYMENT LAWS

The employment laws are necessary for the smooth functioning of any organization since there are
certain rights which should be provided to the employees but these employment laws in India do not
stem from any single legislation and there are over 200 laws at the Centre and State level, governing
subjects ranging from conditions of employment to social security, health, safety, welfare, trade unions,
industrial and labour disputes, etc.
Therefore, some of the important laws are as follows:
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1.

Factories Act, 1948

Factories Act is one of the earliest welfare legislations, which provides the law pertaining to regulations
of labour in factories. The statute prescribes, terms of health, safety, working hours, benefits, overtime
and leave.
The statute is enforced by the state governments in accordance with the state specific rules framed
under the Factories Act.
____________________________________________________________________________________________
2.

Shops and Commercial Establishments Acts

Shops and Commercial Establishments Acts are state specific statutes regulating the conditions of work
and employment in shops, commercial establishments, residential hotels, restaurants, eating houses,
theatres, places of public amusement/entertainment and other establishments located within the state.
The statute prescribes the minimum condition of service and benefits for employees; including working
hours, rest intervals, overtime, holidays, leave, termination of service, employment of children and other
rights and obligations of an employer and employee.
____________________________________________________________________________________________
3.

Industrial Employment (Standing Orders) Act, 1946

This statute applies to factories, railways, mines, quarries and oil fields, tramway or motor, omnibus
services, docks, wharves and jetties, inland steam vessels, plantations and workshops, where 100 or
more persons are employed.
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The statute mandates every employer of an establishment to lay down clear and precise terms and
conditions of service which is to be certified by the concerned labour department and thereafter
enacted.
____________________________________________________________________________________________
4.

Maternity Benefit Act, 1961

This Act is applicable to all shops and establishments in which 10 or more persons are employed; and
factories, mines, plantations and circus.
It provides conditions of employment for women employees, before and after childbirth and maternity
benefits and other benefits are also provided.
____________________________________________________________________________________________
5.

Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013

Sexual Harassment Act was enacted in the year 2013 and focused on providing protection against
sexual harassment at the workplace to women.
The statute applies to the organized and unorganized sector, including government bodies, private and
public sector organisations, non- governmental organisations, organizations carrying on commercial,
vocational, educational, entertainment, industrial, financial activities, hospitals and nursing homes,
educational and sports institutions and stadiums used for training individuals.
It also applies to all places visited by employees during the course of employment or for reasons arising
out of employment.
____________________________________________________________________________________________
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6.

Contract Labour (Regulation and Abolition) Act, 1970

This applies to all the establishments employing 20 or more persons (or that have employed 20 or more
persons) on any day of the preceding 12 months and also to the contractor employing (or have
employed) 20 or more workmen on any day of the preceding 12 months.
The statute does not govern establishments, where work of a casual or intermittent nature is carried out.
It regulates the conditions of employment of contract labour, the duties of a contractor and principal
employer.
However, as provided in chapter II above, the Government has provided the option of self-certification
in respect of the provisions of this legislation to start-ups.
____________________________________________________________________________________________
7.

The Payment of Gratuity Act, 1972

The Gratuity Act is applicable to every factory, mine, oil field, plantation, port, Railway Company, shop
and commercial establishment where 10 or more persons are employed or were employed on any day
of the preceding 12 months. Employees are entitled to receive gratuity upon cessation of employment,
irrespective of the mode of cessation.
An employee is eligible to receive gratuity only in cases where he has completed a continuous service
of at least 5 years (at the time of employment cessation.
____________________________________________________________________________________________
8.

Trade Unions Act, 1926

Trade Unions Act provides for the registration of trade unions and lays down the law relating to
registered trade unions.
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____________________________________________________________________________________________
Apart from these employment laws there are certain other important laws which needs to be taken into
consideration namely;
•

Building and Other Construction Workers (Regulation of Employment and Conditions of
Service) Act, 1996;

•

Minimum Wages Act, 1948;

•

Payment of Wages Act, 1936;

•

Equal Remuneration Act, 1976;

•

Payment of Bonus Act, 1965;

•

Employees’ Provident Funds and Miscellaneous Provisions Act, 1952;

•

Employees’ State Insurance Act, 1948;

•

The Apprentices Act, 1961 etc.

____________________________________________________________________________________________
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PROTECTION OF THE INTELLECTUAL PROPERTY RIGHTS

With the advent of the knowledge and information technology era, intellectual capital has gained
substantial importance. Consequently, Intellectual Property and rights attached thereto have become
precious commodities and are being fiercely protected.
Since IP rights are country-specific, it is imperative, in a global economy, to ascertain and analyse the
nature of protection afforded to IPRs in each jurisdiction.
____________________________________________________________________________________________
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Herein below are five types of Intellectual Property Rights that a start-up needs to protect to leverage
its IPR:
•

Patents,

•

Copyrights,

•

Trademarks,

•

Designs, and

•

Trade Secrets.

____________________________________________________________________________________________
1.

Patents

A patent is a statutory right to exclude others, from making, offering for sale, using, selling, and
importing the patented product or process without the consent of the patentee, for a limited period of
time. It deals with protection of workable ideas or creations known as inventions.
The term “invention” is defined under Section 2(1)(j) of the Indian Patent Act, 1970 as “a new product or
process involving an inventive step and capable of industrial application.” Thus, if the invention fulfils
the requirements of novelty, non -obviousness and industrial application then it would be considered as
patentable invention.
The inventor in order to obtain registration of a patent has to file an application with the authority in the
prescribed forms along with the necessary documents as required. Once the application has been filed,
it will be published in the patent journal and would also be examined by the patent office.
____________________________________________________________________________________________
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2.

Copyrights

The Copyright Act, 1957 along with the Copyright Rules, 2013 is the governing law for copyright
protection in India. The Copyright Act provides that:
“A copyright subsists throughout India in an:
i. original literary, dramatic, musical or artistic work,
ii. cinematograph films, and
iii. sound recordings.”
A copyright is infringed if a person without an appropriate license or permission does anything that the
owner of the copyright has an exclusive right to do. However, there are certain exceptions like fair
dealing.

The Copyright Act provides for both civil and criminal remedies for copyright infringement. When an
infringement is proved, the copyright owner is entitled to remedies by way of injunction, damages, and
order for seizure and destruction of infringing articles.
Additionally, by way of the Copyright (Amendment) Act, 2012, several changes have been brought
about to rights in artistic works, cinematographic films and sound recordings.
____________________________________________________________________________________________
3.

Trademarks

Trademarks are protected both under statutory law and common law. The Trade Marks Act, 1999 along
with the Trade Mark Rules, 2002 is the governing the law of trademarks in India. Under the Trade Marks
Act the term ‘mark’ is defined to include “a device, brand, heading, label, ticket, name, signature, word,
letter, numeral, shape of goods, packaging or, combination of colours, or any combination thereof.”
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Thus, the list of instances of marks is inclusive and not exhaustive. Any mark capable of being
‘graphically represented’ and indicative of a trade connection with the proprietor is entitled to
registration under the Act.
____________________________________________________________________________________________
4.

Designs

Designs in India are protected under the Designs Act, 2000 (“Designs Act”), which replaced the Designs
Act, 1911. The Designs Act incorporates the minimum standards for the protection of designs, in
accordance with the TRIPS Agreement.
As per the Designs Act, “design” means “only the features of shape, configuration, pattern, ornament
or composition of lines or colours applied to any “article” whether in two dimensional or three
dimensional or in both forms, by any industrial process or means, whether manual mechanical or
chemical, separate or combined, which in the finished article appeal to and are judged solely by the
eye.”
The Designs Act provides for civil remedies in cases of infringement of copyright in a design including
injunctions, damages and compensation.
____________________________________________________________________________________________
5.

Trade Secrets

It deals with rights on private knowledge that gives its owner a competitive business advantage. Trade
secrets are protected under common law and there exists no particular statute that specifically governs
and protects the same.
____________________________________________________________________________________________
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TAX BENEFITS TO STARTUPS

As per the Start-up India initiative, the businesses will have to get their start-ups recognised by DPIIT in
order to claim tax benefits as under:
1.

Section 80IAC:

As per Section 80IAC, any start up:
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a)

Which is recognized by DPIIT;

b)

Is a private limited company or LLP only;

c)

Which has been incorporated after 1st April, 2016 but before 31st Mach, 2021;

d)

The turnover of the company does not exceed Rs. 100 Crore

If a start-up falls under the aforementioned criteria, then it is eligible for 100% tax rebate on profits
generated for any 3 consecutive assessment year out of initial 10 years.
In case, the tax rebate exceeds 100 Crore, then no such tax exemption is valid. This tax reduction will
aim towards business meeting their capital requirements initially while setting up.
____________________________________________________________________________________________
2.

Section 54EE

This particular Section grants tax exemption from long term capital gains. It is applicable only in case
when any investment is made in terms of long term capital gain within a period of 6 months from the
date of transfer of actual asset in unity of funds which have been notified by the Central government

only.
The amount of capital which a company can invest has been kept limited to Rs. 50 Lakhs in 2 continuous
financial years.
The lock in period for the investment is for three years i.e. if any investor turns out to withdraw the
amount before 3 years then the entire amount becomes taxable.

____________________________________________________________________________________________
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3.

Section 54 GB

This Section describes about tax exemptions which are granted on Long term capital gain on sale of
property, only in case if these kinds of gains are further invested into enterprises. The enterprises had to
be MSMEs.

The amendment in the Section led to introduction of eligible start-ups under the ambit of this section.
Thus, any individual or HUF who has invested money which they get from sale before the due date of
Furnishing ITR of the relevant financial year in which he/they have earned Capital Gain in the specified
start-up companies to a minimum of 50% or more, can claim tax exemption on capital gain produced.
Amount of exemption available under this Section is:

a)

If net consideration is less than or equal to capital gain then entire amount of capital gain would
be exempted

b)

If net consideration is more than capital gain then, the particular formula is used to calculate the
exempted amount:

Investment * Capital Gain / Net Consideration
The eligibility criteria for Start-ups under this section are as follows:

a)

The Manufacturing Company must be incorporated in India;

b)

The company is incorporated in the year in which capital gain arose and before the due date of
filing ITR of the relevant financial year;

c)

More than 50% Capital or Voting Rights should be owned by the assessee who has earned Long
Term Capital Gain;

d)

Company should be classified as a start-up company or MSME;

e)

The Assets should have been taken over within 1 year from the date of Investment.
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This particular tax benefit will ultimately boost investments in start-ups for their expansion and growth.
But the particular tax exemption is applicable only till the time the shares are not sold again or
transferred to someone else within 5 years. Moreover, the start-ups should not transfer the purchased
asset for at least 5 years.

____________________________________________________________________________________________
4.

Section 56

After getting a start-up recognized by DPIIT, any start up may apply for Exemption of Angel Tax.
Section 56 was introduced through Finance Act, 2012. The said Section stipulates that any company
which raises its fund by way of issuance of its shares to any Indian Resident at a price which is lower than
its Fair Market Value (hereinafter referred to as “FMV”), then the amount which is received in excess of
FMV of shares will be charged to tax in terms of income from other sources. This is popularly called as
Angel Tax.

The eligibility criteria for exemption from Angel Tax are as under:
1)

The start-up should be recognised by DPIIT

2)

The start-up should be private limited company or LLP

3)

Aggregate amount of paid up share capital and share premium of the Start-up after the proposed
issue of share, if any, does not exceed INR 25 Crore.

4)

There has to be no investment in certain classes of assets like:
i.

Land & Building, being a Residential House

ii.

Land & Building, not being a Residential House for investment purpose

iii.

Loan & Advances, Shares & Securities

iv.

Capital Contribution in any other entity
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v.

Motor Vehicle, other than in normal course of business

vi.

Jewellery, other than in normal course of business

Start-up shall not be allowed to invest in assets as mentioned above for 7 years from the end of the
latest financial year in which shares are issued at premium.

____________________________________________________________________________________________
While exemption of angel tax is being considered, in the calculation of threshold limit, issue of shares to
the following persons will not be considered to avail exemption:

1)

A non-resident person

2)

Venture capital company

3)

Venture capital fund

4)

Category – I AIF and Category - II AIF and

5)

Listed company whose net worth exceeds Rs. 100 crore or turnover exceeds Rs. 250 crore for the
financial year preceding the year in which shares are issued.

For claiming this exemption, the following documents are required:
1)

Declaration in Form 2 with DPIIT

2)

Details of the start-up like name, incorporation or registration number, date of incorporation,

contact details, officials name etc.
3)

Self-declaration form with Form 2 in PDF Format on company’s letter head along with dully signed

by authorized signatory.
____________________________________________________________________________________________
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POLICY INITIATIVES TAKEN BY THE GOVERNMENT

The Indian government aims at building an ecosystem which promotes entrepreneurship at the start-up
level and for the same a number of initiatives have been taken to ensure an effective and appropriate
support that a start-up deserves.
1.

Make in India

In September 2014, PM Narendra Modi introduced a big initiative “Make in India” to promote the
manufacturing sector by promoting companies to invest in the sector. The intent of the campaign is to
attract foreign investments and encourage domestic companies to participate in the manufacturing
thereby contributing to the growth story. The government also took various steps to build a favourable
environment to do business in the country.
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____________________________________________________________________________________________
2.

Stand-up India

On 06.01.2016, the Union Cabinet gave an approval to Stand-up India campaign which aimed at
promoting entrepreneurship among women and scheduled castes and tribes. Some of the salient
features include:
a.

Loans under the scheme would be given for greenfield projects in the non-farm sector;

b.

Intention of the scheme is to facilitate at least two such projects per bank branch;

c.

The scheme is expected to benefit at least 250,000 borrowers in 36 months from the launch of the
Scheme.

____________________________________________________________________________________________
3.

Digital India

An initiative led by the Indian government to ensure that government services are made available to
every citizen through online platform. In July 2015, the PM announced the Digital India initiative that
aims to connect rural areas by developing their digital infrastructure.
This translates into a huge business opportunity for start-ups. E-Commerce companies in India are
planning to break into India’s rural market as a part of the government’s Digital India initiative.
____________________________________________________________________________________________
4.

Start-up Exchange

The SEBI announced a new set of listing norms for start-ups, including e-Commerce ventures, planning
to raise funding from listing on stock exchanges.
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These new norms will provide relaxations in disclosure related requirements, takeover and Alternative
Investment Fund regulations for IT, data analytics, intellectual property, bio-technology or
nanotechnology companies.
____________________________________________________________________________________________
5.

Self-utilisation and Talent Utilisation (SETU)

The government is planning to set up a mechanism called SETU, under the newly formed NITI Aayog,
to provide technical assistance and incubation to start-ups.
In 2015 Union Budget, Finance Minister, Arun Jaitley, has allocated INR 1,000 crore to support start-ups.
____________________________________________________________________________________________
6.

MUDRA

In April 2015, the government launched Mudra Bank to boost the growth of small businesses and
manufacturing units. The newly Bank would provide a credit facility of up to INR 50,000 to small
businesses, loan of up to INR 5 lakh to little bigger businesses and loan of up to INR 10 lakh to the
MSME sector.
____________________________________________________________________________________________
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